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Workers are protected from any discrimination that would
constitute a violation of their human rights; working practices . .
are established that safeguard against any unlawful or commitments made in
unethical discrimination; and migrant workers are treated no the respect for diversity
less favorably than other workers performing similar tasks. policy.

The site must follow the

Diversity and Non-Discrimination Definition

In Malaysia there is no specific legislation covering the promotion of diversity. However, equality is
guaranteed under Article 8 of the Federal Constitution.

All persons are equal before the law and entitled to the equal protection of the law.
- Article 8(1) , Federal Constitution

Businesses would be seen as promoting diversity at the workplace when;

a) the company makes reasonable provisions or adjustments in non-discrimination policies
so that a diverse range of people may be recruited and allowed equal opportunities at the
workplace. These may include men, women and LGBT individuals of any ethnicity or faith;
of any nationality, physical capacity and /or membership of any political or social group. The
only factor considered is the individual’s ability to perform the job.

b) unfavorable decisions e.g. disciplinary action, transfer or retrenchment rely on objective
criteria rather than for example union membership, union activism or unrelated to factors
beyond the individual’s control.

Discrimination sometimes arises based on the assumption that a particular characteristic limits an

individual’s ability to perform a task. For example, not hiring the most suitable candidate could be the
result of discrimination.

Gender Discrimination

Companies must ensure women and men have the same access to the same jobs. There should not be any
discrimination in recruitment for positions on the basis of gender.
There are specific provisions for women workers in Malaysia.

For example section 37 of the Employment Act 1955 provides that all women who have achieved at least
ninety days of service during the period of their pregnancy and who are in employment at any time in the
four months prior to delivery, are entitled to sixty days maternity leave upon confinement.




A maternity allowance amounting to their wages for that duration is also payable to women in confinement.
Women are also protected from safety risks associated with night work (from 10pm to 5 am) and
underground work pursuant to section 34 and 35 of the Employment Act 1955. Any person or class of
persons affected by this provision may apply in writing for exemption. Under section 37(4) it is an offence to
terminate a woman’s services during the period in which she is entitled to maternity allowance.

These special provisions should not be used as a rationale to discriminate against women.

For failure to comply with these provisions, employers may upon conviction be fined MYR 10,000 and be
required to pay the maternity allowance due to the employee. For any other offence under the Employment
Act 1955, employers may, upon conviction be fined MYR 10,000 per offence pursuant to section 99A. In the
case of the employer being a business, a director, manager of similar officer may be jointly charged for the
offence under section 101B.

Nationality based discrimination

Although foreign workers must adhere to specific Immigration requirements that do not apply to locals,
employers must ensure that their local and foreign workers are treated equally.

The Employment Act 1955 does not differentiate between local and foreign workers and as such all workers
are covered by all the protections and benefits mentioned in the Act ( such as annual leave, rates of pay,
sick leave, entitlements to public holidays and the right to termination notice and benefits.

Both local and foreign workers are eligible for the Employment Provident Fund (EPF). However, foreign
workers need to opt-in for the scheme pursuant to the First Schedule of the EPF Act 1991.

Employers should inform their foreign workers about this option to ensure their foreign workers are treated
no less favorably than their local counterparts. Foreign workers who wish to contribute should complete
and submit Form 16B to the nearest EPF office.

Discrimination based on union membership or participation

Under Section 8 of the Employment Act, employers cannot restrict workers — local or foreign- from joining,
participating in the activities of or associating with others for the purpose organizing, a trade union.

Members of registered trade unions or those who participate in authorized industrial action should not be
threatened with dismissal or other unfavorable treatment. Pursuant to section 2 (definition of strike)
section 10, 43 and 44 a strike is the cessation or slowing down of work, by workers under a common
understanding. In order for a strike to be legal, the grounds for striking must be on account of a dispute
between workers and their employer in relation to which notice has been given to the department of
industrial relations.

Under section 5, 39 and 59 of the Industrial Relations Act 1967 it is an offence to discriminate against,
intimidate or injure workers for joining or participating in the activities of a trade union. It is an offence to
contravene these provisions and upon conviction, section 60 provides that an offender depending on the
offence, may be fined up to a maximum of MYR5000, be imprisoned for a maximum of 2 years or both.




To counter assumptions of discrimination that may arise, businesses can:-

a) make opportunities for work accessible to all groups of people e.g. disabled individuals ,
people from religious or ethnic groups that are minorities at the work place, women
(Employment Act 1955, section 37) , union members (Industrial Relations Act 1967
sections 4 and 5).

b) make reasonable adjustments to those who are pregnant, caring for people with
disabilities or those with parental responsibilities;

c) ensure migrant workers receive terms of service that are no less favorable e.g. holidays,
rest days salaries, the right to union membership than those of other workers performing
similar tasks (Employment Act 1955 Part Xll) ;

d) Consider all candidates applying for a job regardless of their age, gender or possible
pregnancy. Jobs that have the potential to pay more such as harvesting or mill work, should
not be restricted to male candidates.

DISCLAIMER: The information in this document is prepared for a brief and general guideline on recruitment and have been
compiled using various sources publicly available. Efforts have been made to ensure that relevant information have been included;
however TFT does not claim that the information in this guideline is exhaustive. Further, this document does not purport to
contain all the information that the end user or reader including but not limited to employers, buyers, importers, manufacturers,
suppliers or distributors (collectively “End User”) may desire in understanding regarding the processes, practices or laws in
Malaysia in respect of respect for diversity. The intent of this document is to provide basic guidelines which may be of some help to
the end user. With the help of this document, the end user should ensure that the relevant laws, rules, regulations and guidelines
are applicable, suitable, updated and relevant to their company or business as a whole. TFT, its subsidiaries, related corporation,
dffiliates, associates, business partners (collectively, “TFT Group”) and TFT’s directors, shareholders, officers, employees, agents,
representatives and advisers (“Representatives”) do not:- (i) make any representation, undertaking or warranty, express or
implied, nor any of them, to the extent permitted by law, have any responsibility or liabilities whatsoever in respect of the truth,
accuracy or completeness of, or omission from, this document or any related documents or information, whether written or oral,
supplied at any time or in respect of any statement, disclosure, or opinion expressed or omitted; (ii) owe any duty of care or
otherwise owed by TFT Group or its Representatives to the End User in respect of or in connection with this document; (iii) have
any obligation to update this document or to correct any inaccuracies, incompleteness or omissions therein; and (iv) accept any
responsibility or liability to any reader or third party for any damages, loss, cost or expense, or any loss of profits, business or
anticipated savings or for any consequential loss whatsoever, whether directly or indirectly, due to or in connection with any

negligence, error, misstatement, misrepresentation or omission by TFT Group or its Representatives.




