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Definition & Legal
Background — Employment
Contract

Employment contracts are provided to all workers

Workers are employed of their own free will and all workers have a signed contract and understand the terms and
conditions of their contract. These conditions must comply with basic labour standards such as minimum wage
and standard working hours. The right to freedom of movement is not restricted in any way. Where advances and
loans are used these are legal, transparent, in the interests of workers and the repayment terms are fair.

- EF Respect for Workers Principle, Principle 4

LEGAL BACKGROUND

In Malaysia, there are 3 separate pieces of legislation for Malaysian employees. The Employment Act 1955 for
Peninsular Malaysia, Sabah Labour Ordinance 1950 for Sabah and Sarawak Labour Ordinance 1952 for Sarawak.
Workers covered under the Employment Act 1955 are all workers whose earnings do not exceed RM2,000 a month
and all manual workers irrespective of their earnings. For Sabah and Sarawak, the Labour Ordinance covered
workers who earned below RM2,500 per month and also manual workers irrespective of their earnings.

The purpose of this legislation is to provide a number of minimum benefits for those workers covered by the Act
and the Ordinances, as well as to establish certain rights for both employers and employees.

Labour legislation in Malaysia does not differentiate between part-time workers, temporary workers, local or
migrant workers. All such workers are protected equally by the law.

Contracts for Migrant Workers

The Ministry of Human Resources has issued a standard employment contract for migrant workers describing the
compulsory terms that should be provided to workers. Aside from the minimum benefits under the Employment
Act and the Ordinances, the contract also describes some of their rights and obligations under the Malaysian
Immigration Act 1959/63. Deductions for approved facilities or services can be made with the written permission
of the Director General of Labour and this may not exceed 50% of their monthly wages. Often the embassies of
migrant workers also prescribe standard contracts for employers to agree to. For example:



https://www.earthworm.org/uploads/files/Respect_WorkersPrinciples_ENG.pdf
https://www.ilo.org/dyn/natlex/docs/WEBTEXT/48055/66265/E55mys01.htm
https://www.sabahlaw.com/Labour_Ordinance.htm
https://lawnet.sarawak.gov.my/lawnet_file/Ordinance/ORD_F-LABOUR%20LawNet(Watermark)FRO.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/64031/99464/F1916438079/MYS64031.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/64031/99464/F1916438079/MYS64031.pdf
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(i) Standard Contract, Embassy of Nepal
(i) Standard Employment Contract, Embassy of Philippines
(iii) Contract of Employment, Bangladesh High Commission

In the case of conflict between two different contracts employers are encouraged to adhere to the contract with
the more favourable terms.

Short term or fixed term contracts

Short term or fixed term contracts are usually issued for the completion of a specific project or task or a time
bound duration. Many employers seek to avoid the challenges associated with terminating the services of
employees by allowing fixed term contracts to expire. Fixed term contracts also deprive workers of security of
tenure.

Temporary or Casual workers

Casual workers are in an even more precarious situation than fixed term workers as their employment sometimes
is not documented at all. Workers known to the manager or workers from a pool of “regulars” may be called in as
and when- needed to perform specific tasks. They are usually paid at the end of the day or week. Due to its informal
and inconsistent nature, many employers may not have records of their casual workers, beyond the payment
voucher signed by workers for wages paid to them. Casual work differs from part-time work which may be regular
and for a fixed number of hours per week. There is no Malaysian immigration or labour provision authorising this
but it remains a common practice in the agricultural sector.

Labour agents

Labour agents are engaged by businesses to supply them with workers. Labour agents should not be used to
supply workers performing the main activities of any business. Some businesses which prefer to avoid
accountability for the welfare of workers attempt to transfer their legal obligations to third parties by hiring workers
through these intermediaries. According to the conditions of migrant worker employment passes, workers must
be paid by and may only work at the premises of their formally stated employer.

Collective Agreements

Collective agreement refers to an agreement in writing concluded between an employer or a trade union of
employers on the one hand and a trade union of workmen on the other relating to the terms and conditions of
employment and work of workmen or concerning relations between such parties. Some contracts of employment
are negotiated collectively through a collective agreement between a trade union and the employer. However, even
if workers come under a collective agreement, they should still be provided a detailed employment contract or
letter of appointment reflecting their rights.

Termination of a Contract of Employment


https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fmy.nepalembassy.gov.np%2Fwp-content%2Fuploads%2F2019%2F09%2FEmployment-Contract.docx&wdOrigin=BROWSELINK
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fmy.nepalembassy.gov.np%2Fwp-content%2Fuploads%2F2019%2F09%2FEmployment-Contract.docx&wdOrigin=BROWSELINK
https://www.dgmaidagency.com.my/pdf/POEAandAffidavit.pdf
https://www.dgmaidagency.com.my/pdf/POEAandAffidavit.pdf
https://www.bdhckl.gov.bd/wp-content/uploads/2022/05/Contract-of-Employment-Under-MOU-2021.pdf
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The length for a minimum number of weeks of notice due to workers in the case of termination are summarised
as follows:

For less than 2 years of service 4 weeks' notice
2 years to less than 5 years of service 6 weeks’ notice
More than 5 years of service 8 weeks' notice

This can be applied to Sabah and Sarawak. For more information, please see Section 12 of the Employment Act
for Peninsular Malaysia, Section 11(2) Sabah Labour Ordinance for Sabah and Section 12(2) Sarawak Labour
Ordinance for Sarawak.

Termination and layoff benefits

Regulations provide for:

Less than 2 years' service 10 days wages/year
2 years or more but less than 5 years'’ service 15 days wages/year
5 years or more service 20 days wages/year

DISCLAIMER: The information in this document is prepared for a brief and general guideline for informational purposes only. Best efforts
have been made to ensure that information included is correct to the best of our knowledge but, whilst EF may make up dates from time to
time, EF has no obligation to do so and cannot be held liable for the accuracy of the information. The information provided is ‘as is’and no
warranty is made as to the completeness, accuracy or reliability of the information. As far as it is permitted by law, Earthworm Foundation
(and its affiliates, subsidiaries and representatives) will (a) not be liable for any claims or damages related to the quality, completeness or
accuracy of the information, (b) not owe any duty of care to the reader of this document, (c) not bear liability for any direct or indirect
consequence due to error, misstatement or omission by EF. Readers are strongly encouraged to use this information as a guide to do their
own research and to ensure that any relevant laws, rules, regulations and / or guidelines relevant to their company or business operations
are adhered to.

Updated: 24/01/2024




